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him. This is good — such a statement is entirely consistent with 
the application of section 1559^' as seen in the cases cited, supra.*' 
But even this is not sufficient because it does not cover the principal 
case where there was no express assumption of the obligations. 
If the assignee does not expressly assume the obligations of the 
assignor it becomes a question of construction whether he impliedly 
promises to perform the delegated duties. When the courts give 
sufficient weight to the circumstances from which may be implied 
an assumption of obligations, without any express words to that 
effect, and apply the third party beneficiary doctrine to such cases, 
then it is hoped that they will also include such cases as the principal 
case and other cases of assignment, where the circumstances are 
such as to imply an assumption of obligations by the assignee.^^ 

/. L. N. 

Banks and Banking: Escheat of Unclaimed Deposits — 
If I should lend you ten dollars, to be repaid on demand, taking 
no security, and then forget the transaction, it would seem that 
you might keep the money. If any presumption were to be drawn 
from these facts, it would probably be that I intended to make you 
a present. Even though the debt becomes ancient, the community 
should not be concerned. It is improbable that escheat would be 
suggested by even the most avaricious legislator. But if your place 
in this transaction is taken by a bank,^ we squint at it from a 
different angle. In spite of legal analysis of the situation, we 
refuse to look upon a bank as an ordinary debtor.'' Gradually the 
idea has been developing that a bank should not be allowed to 
keep unclaimed deposits. 

In California, since 1893, savings banks have been required to 
report and publish, biennially, a list of all accounts, not less than 
fifty dollars, in which there has been neither deposit nor with- 
drawal for a period of more than ten years.^ In 1897 this require- 
ment was extended to all banks of deposit.* In that same year 

25Cal. Civ. Code, §1559. 
26 Supra, notes 11-16, inc. 

2' Dictum laid down in the case of Richmond-Chase Co. v. Schlessinger 
(1921) 36 Cal. App. Dec. 673. 675, is in accord herewith. 

iR is, of course, well established that a deposit in a bank is merely 
a loan, and that it establishes the relation of debtor and creditor between 
the bank and the depositor. Smith's Cash Store v. First Nat. Bank (1906) 
149 Cal. 32, 34, 84 Pac. 663, 5 L. R. A. (N. S.) 870. The Statute of 
Limitations does not affect this situation, for, if the statute runs at all, it 
begins to run only upon demand and refusal to pay. Cal. Code Civ. Proc. 
§348; Mitchell v. Beckman (1883) 64 Cal. 117, 121, 28 Pac. 110. 

2 "Banking has ceased to be, if it ever was, a matter of private concern 
only, like the business of a merchant, and for all purposes of legislative 
regulation and control it may be said to be 'affected with a public interest'." 
State Savings & Commercial Bank v. Anderson (1913) 165 Cal. 437, 442, 
132 Pac. 755, L. R. A. 1915E 675, affirmed in 238 U. S. 611, 35 Sup. Ct. Rep. 
792, 59 L. Ed. 1488. 

3 Cal. Stats. 1893, p. 183. 

<Cal. Stats. 1897, p. 27; Cal. Civ. Code, § 583b. 
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it was provided that, upon voluntary petition for dissolution of a 
savings and loan association or corporation engaged in the business 
of receiving money on deposit, any unclaimed deposit or dividend 
belonging to a person whose whereabouts were unknown should be 
paid into the state treasury.' In 1913, by amendment to the Bank 
Act, it was provided that this same disposition should be made of 
all accounts deposited with any bank which had remained un- 
claimed for twenty years without deposit or withdrawal, and where 
no claimant was known or the depositor could not be found.^ And 
this latter provision was superseded in 1915 by an enactment that 
such amounts of money should "escheat to the state"; provision 
being made for an action by the attorney-general, in the Superior 
Court for the County of Sacramento, in which the bank and all such 
depositors should be joined, service being made personally on the 
bank and by publication to such unknown depositors.' This last 
legislation differs from the provisions which preceded in that this 
is not a "custody statute"; it contemplates passage of title to the 
state. 

The first cases to reach the appellate courts under the provisions 
of this legislation of 1915 were concerned with the time when such 
escheat is accomplished. In Mathews v. Savings Union Bank and 
Trust Company^ and State v. Savings Union Bank and Trust 
Company * it was held that title to money in unclaimed deposits 
does not pass to the state until there has been judgment of escheat 
in an action brought by the attorney-general ; and that, at any time 
prior to such judgment, the money may be claimed by the depositor 
or his representative. This construction is in accord with our 
California decisions on the subject of escheat. In some jurisdictions 
the rule is otherwise;" but in this state it has long been settled 
that an action of escheat is necessary to vest title in the state, 
whether the property is real or personal." So that, in California, 
"a construction ... by which title . . . would pass to the state 
absolutely on the expiration of twenty years, without compensation 
to the owner and without notice and hearing before his property 



5 Cal. Code Civ. Proc. § 1234. Although it appears that no case has been 
decided under this section, it seems clear that this section does not work 
an escheat to the state, for the money so deposited is held subject to the 
claim of its owner, against which the Statute of Limitations does not run. 
Estate of Miner (1904) 143 Cal. 194, 76 Pac. 968. 

6 Cal. Stats, 1913, p. 145. This legislation was upheld by the District 
Court of Appeal in State v. Security Savings Bank (1915) 20 Cal. App. Dec. 
159, 154 Pac. 1070; in which case a petition for hearing in the Supreme 
Court was granted, which was dismissed by stipulation upon the passage 
of the 1915 amendment. 

'Cal. Stats. 1915, p. 1106; Cal. Code Civ. Proc. §1273. 

8 (Aug. 26. 1919) 29 Cal. App. Dec. 668, 184 Pac. 418. 

9 (June 20, 1921) 61 Cal. Dec. 847, 199 Pac. 26. 

104 Kent's Commentaries, p. *424, n. (d), n. (e) ; 21 C. J. 853, n. 87. 

11 People V. Folsom (1855) 5 Cal. 373, 378; De Merle v. Mathews (1864) 
26 Cal. 455, 477; Racouillat v. Sansevain (1867) 32 Cal. 376, 386; Estate of 
Miner, supra, n. 5. 
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should be taken, would be intolerable."^^ There must be judgment in 
an action of escheat. 

In the recent decision of State v. Security Savings Bank, ^* the 
Supreme Court entered into a detailed discussion of the legislation 
of 1915, and upheld it, apparently, in all particulars. 

The first point decided in the case would seem to be more or 
less obvious. Although the statute speaks of "amounts of money 
. . . deposited with any bank" and states that such "moneys" 
escheat to the state,^* it seems clear that the statute was not in- 
tended to be limited to money held by the bank as bailee, but was 
intended to apply to general deposits, where the debtor-creditor re- 
lation exists. It is a common inaccuracy of speech to refer to money 
lent to a bank as if it were kept in the vaults at all times; and it 
seems that this inaccuracy has crept in here. But the meaning is 
clear. As was said on the same point in the District Court of 
Appeal, "While the language of the section is not very apt, it 
should be given a reasonable construction ... It would be an 
impeachment of the common sense of the lawmakers to assume that 
they contemplated the forfeiture of the identical money that was 
deposited."*' 

This case also settled the question of the bank's right to dispute 
the validity of the proceedings with regard to the rights of depos- 
itors, by holding that "the bank has the right to insist that the 
depositors be brought into the case as parties by some process or 
notice that the law recognizes as valid." Other states, in similar 
situations, have refused to allow the bank, in such an action, to 
raise the objection that depositors had not been given reasonable 
notice." But it seems preferable, according to the California hold- 
ing, to allow the bank to raise the question of due process as to the 
depositors, not only so that the bank may thereby test the law, but 
also "for its own protection; ... as otherwise (the depositor) 
might proceed at law notwithstanding the decree." 

Finally, this case considered the questions of jurisdiction and 
of due process of law, holding: (1) that, since the proceeding is 
quasi in rem, the service of summons on the bank is equivalent to 
a seizure of the property of each depositor in his account with the 
bank, and gives the court jurisdiction;" and (2) that notice to 



12 Mathews v. Savings Union Bank and Trust Co., supra, n. 8, at p. 671. 

" (July 5, 1921) 62 Cal. Dec. 63, 199 Pac. 791. 

" Supra, n. 7. 

15 State V. Anglo and London Paris National Bank of San Francisco 
(Dec. 17, 1920) 33 Cal. App. Dec. 861, 866, 200 Pac. 612. 

leMalone v. Provident Institution for Savings (1909) 201 Mass. 23, 25, 
86 N. E. 912; Commonwealth v. Dollar Savings Bank (1917) 2S9 Pa. 138, 
146, 102 Atl. 569, 1 A. L. R. 1048. 

"There is an apparent inconsistency between this conclusion and the 
decisions of Mathews v. Savings Union Bank and Trust Co., supra, n. 8, 
and State v. Savings Union Bank and Trust Co., supra, n. 9, for those 
cases indicate that the depositor may call for and receive the amount of 
his deposit at any time before judgment in the action of escheat. 
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the depositors by publication in Sacramento County is a reasonable 
and adequate notice, in view of the nature of the proceeding, the 
character of the property, and the conditions. 

In considering this portion of the decision, three classes of cases 
should be noticed, which may, for convenience, be referred to as 
"custody cases", "distribution cases", and "escheat cases.*' In the 
"custody cases" the right of the state to seize and hold bank deposits, 
when such seizure seems necessary for the protection of absent or 
unknown depositors, has been generally upheld, provided, in every 
case, that the rights of the depositors, should they ever appear, are 
thoroughly protected." In the first "distribution cases", statutes 
providing for the distribution of the estates of absentees were held 
to be invalid, on the ground that sufficient notice was not given to 
the absentees;^' but the question was finally settled when a statute 
providing for administration upon the estates of persons presumed 
to be dead because of absence, notice being given to such absentees by 
publication, and their rights being protected in case they should re- 
turn, was upheld by the United States Supreme Court.^" There 
have not been many "escheat cases". Nearly forty years ago, a 
Kentucky act which provided for the escheat to the school trustees 
of unclaimed deposits was held to be invalid upon the ground that 
it impaired the obligation of contract between the bank and depos- 
itor and deprived each of a vested right."" But recently there have 
been two well-considered cases in state courts upholding the right 
of the state, after giving notice by publication, to take by escheat 
proceedings bank deposits which have apparently been abandoned;''^ 
the Supreme Court of Oregon saying, "We think the right of the 
state to escheat and hold the property of absentee depositors is as 
ample and rests upon as sound reasons of public policy as its right 

isDeaderick v. County Court of Washington County (1860) 1 Cold. 
(41 Tenn.) 202; Malone v. Provident Institution for Savings, supra, n. 16; 
Provident Savings Institution v. Malone (1911) 221 U. S. 660, 31 Sup. Ct. 
Rep. 661, 55 L. Ed. 899, 34 L. R. A. (N. S.) 1129; State Savings & Com- 
mercial Bank v. Anderson, supra, n. 2; Commonwealth v. Dollar Savings 
Bank, supra, n. 16. 

"Lavin v. The Emigrant Industrial Savings Bank (1880) 1 Fed. 641, 
666 ff.; Clapp v. Houg (1904) 12 No. Dak. 600, 98 N. W. 710, 65 L. R. A. 
757, 102 Am. St. Rep. 589; Grandy v. Kennedy (1906) 104 Va. 826, 52 S. E. 
635, 4 L. R. A. (N. S.) 944. 

^oCunnius v. Reading School District (1905) 198 U. S. 458, 25 Sup. Ct. 
Rep. 721, 49 L. Ed. 1125, 3 Ann. Cas. 1121. See also this case in the state 
court, 206 Pa. 469, 56 Atl. 16, 98 Am. St. Rep. 790; and Nelson v. Blinn 
(1908) 197 Mass. 279, 83 N. E. 889, 15 L. R. A. (N. S.) 651, 125 Am. St. Rep. 
364, 14 Ann. Cas. 147, affirmed in Blinn v. Nelson (1911) 222 U. S. 1. 32 
Sup. Ct. Rep. 1, 56 L. Ed. 65. 

21 Bank of Louisville v. Board of Trustees of Public Schools (1885) 83 
Ky. 219, 5 S. W. 735; Louisville School Board v. Bank of Kentucky (1887) 
86 Ky. ISO, 5 S. W. 739. 

22 State V. First Nat. Bank of Portland (1912) 61 Ore. 551, 123 Pac. 712, 
Ann. Cas. 1914B 153; Germantown Trust Co. v. Powell (1919) 265 Pa. 71. 
108 Atl. 441. 
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to escheat the property of persons who have died, leaving no known 
heirs."" 

Although the California Supreme Court has used language which 
would imply that it considered our statute to be a custody statute,^*, 
it seems entirely clear that the statute provides for an out and out 
escheat, its provisions being similar to those of the Oregon and 
Pennsylvania statutes.^' But even though it is an escheat statute, 
it appears that such legislation is in accord with the modern tendency 
towards such abandoned bank deposits. True, it seems that there 
have been only the two cases, in other state courts, upholding escheat 
statutes ; but in at least two cases, one a distribution case, and one a 
custody case, the United States Supreme Court has used or approved 
language which indicates that it will uphold the right to escheat 
unclaimed deposits when the question is presented.^* So it is not im- 
probable that this case will be upheld if carried to that tribunal. 

One further question with regard to this California escheat 
statute has been decided in State v. Anglo and London Paris Na- 
tional Bank of San Francisco." In that case it was argued that the 
California statute could not be applied to a national bank, organ- 
ized and doing business in accordance with laws of Congress. But 
the court applied the rule that "general state laws" are applicable 
to "the dealings and contracts of national banks" unless "they ex- 
pressly conflict with the laws of the United States or frustrate the 
purpose for which the national banks were created, or impair their 
efficiency to discharge the duties imposed upon them by the law of 
the United States";^* and, pointing to the fact that the legislation 
here does not "expressly conflict with any law of the United States", 
held the statute applicable to deposits in national as well as state 



23 State V. First Nat. Bank of Portland, supra, n. 22, at p. 556. 

=** State V. Security Savings Bank, supra, n. 13, at p. 69. 

25 The intimation that the statute should be considered as a custody 
statute was based upon the theory that persons not parties or privies were 
not concluded by the escheat action. But the statute provides that, after 
notice by publication, the court shall have jurisdiction over all persons 
having or claiming any interest in the deposits. Supra, n. 7. Moreover, even 
if such persons be considered as not parties or privies, their rights are 
foreclosed upon the expiration of five years from the judgment of escheat. 
Cal. Code Civ. Proc. § 1272. 

2« In Nelson v. Blinn, supra, n. 20, at p. 282, the court said, "As to 
property abandoned or left unclaimed or uncared for within the common- 
wealth, the legislature may well exercise the jurisdiction of the state to 
take it in charge and administer it, and may prescribe a reasonable time 
as a limitation of the right of the owner to reclaim it." And, m Provident 
Savings Inst. v. Malone, supra, n. 18, at p. 664, the court referred to the 
Massachusetts statute as "an act which deals with absence and non-action 
so long continued as to suggest that the law of escheats or of lost property 
might be enforced." 

" (Dec. 17, 1920) 33 Cal. App. Dec. 861; (Aug 29, 1921) 62 Cal. Dec. 268. 

28 33 Cal. App. Dec. 861, 864; 62 Cal. Dec. 268, 270; National Bank v. 
Commonwealth (1869) 9 Wall. 353, 362, 19 L. Ed. 701; Davis v. Elmira 
Savings Bank (1895) 161 U. S. 275, 283, 16 Sup. Ct. Rep. 502, 40 L. Ed. 700; 
McQellan v. Chipman (1896) 164 U. S. 347, 356, 17 Sup. Ct. Rep. 85, 41 
L. Ed. 461. 
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banks. In Pennsylvania, the escheat act, which applied to "every 
. . . bank . . . organized or doing business under the laws of the 
commonwealth" was held not to include national banks ;^'' but the 
court indicated that the legislature might, by appropriate wording, 
have included national banks. And the California view is squarely 
supported by the decision under the Oregon escheat act.'" So, on 
this point too, the California decision seems to be in accord with 
the prevailing views. 

California, then, seems to be among the states which are leading 
in this movement towards taking from banks deposits which are 
unclaimed. Whether or not this particular statute will be upheld 
in the United States Supreme Court depends, probably, upon the 
sufficiency or insufficiency of the provisions for notice to the ab- 
sentees.^* But, since the general principles upon which the legis- 
lation proceeds are well recognized as sound,'- minor objections of 
this sort are really unimportant; for the state works on this prob- 
lem from two angles. If the attorney-general is unable to defend 
this statute successfully, the legislature, noting the particular defect 
commented upon, may amend it ; and the process may be continued 
until a satisfactory statute is established. Since the legislature 
seems to have determined to adopt the policy of this legislation, and 
since no broad, fundamental objection has been advanced, it seems 
inevitable that this statute, or perhaps some amended form thereof, 
will accomplish the escheat of unclaimed bank deposits to the state. 

R. V. 

Constitutional Law: Concurrent Power Under the 
Eighteenth Amendment — Although the eighteenth amendment 
has been a part of the Constitution of the United States for over 
two years,* great confusion exists as to the meaning of the words 
"concurrent power" in section two, in spite of the fact that they 
were considered by the Supreme Court of the United States in the 

•''9 Columbia Nat. Bank v. Powell (1919) 265 Pa. 85, 108 Atl. 445. 

30 State V. First Nat. Bank of Portland, supra, n. 22, at p. 557. 

31 It has been attacked chiefly upon this ground; counsel argfuing, (1) 
that publication in a newspaper in Sacramento County is not reasonable 
notice to depositors in a bank situated elsewhere, and (2) that, since the 
legislation does not require a sufficient showing that personal service cannot 
be had, service by publication is not binding. 

'2 The obligation of a bank to its depositor is property subject to the 
jurisdiction of the state. Blackstone v. Miller (1903) 188 U. S. 189, 23 Sup. 
Ct. Rep. 277, 47 L. Ed. 439. Jurisdiction of a res may be acquired by acts 
which are equivalent to a seizure. Cooper v. Reynolds (1869) 77 U. S. 308, 
317, 19 L. Ed. 931. Service by publication is sufficient in all actions which 
are substantially proceedings in rem. Pennoyer v. Neff (1877) 95 U. S. 714, 
727, 24 L. Ed. 565. See also n. 26, supra. For a statement of the essentials 
of "due process of law" in proceedings of this sort, see Lavin v. The 
Emigrant Industrial Savings Bank, supra, n. 19, at p. 666. 

1 The amendment was proposed to the legislature of the several states by 
the Sixty-fifth Congress, on the 19th of December, 1917, and was declared, 
in a proclamation by Acting Secretary of State, dated on 29th day of Janu- 
ary, 1919, to have been ratified by three-fourths of the states, and certified 



